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EQUAL RIGHTS FOR MEN AND
WOMEN

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the unfinished
business be laid before the Senate.

The ACTING PRESIDENT pro tem-
pore. The joint resolution will be stated
by ftitle. 5

The assistant legislative clerk read the
joint resolution by title, as follows:

A joint resolution (H.J. Res. 264) propos-
ing an amendment to the Constitution of the
United States relative to equal rights for
men and women.

The ACTING PRESIDENT pro tem-

pore. Is there objection to the request

of the Senator from Montana?

There being no objection, the Sen-
ate proceeded to consider the joint
resolution.

Mr. BAYH obtained the floor.

Mr. President, I rise to express my
enthusiastic support for House Joint
Resolution 264, the proposed amend-
ment to the Constitution to guarantee
equal rights for men and women.

As the chairman of the subcommittee
which has held hearings on this matter,
and as one of the principal sponsors, I
feel that it is important to set out the
interpretation of the supporters of the
measure relative to some of the contro-

versial points, This is important in hopes
of persuading some to join-in support
who otherwise would not. I am also sure
that the courts at some future date
might look to see what certain of us felt
the critical points of the amendment
should be interpreted to mean.

In my judgment, Mr. President, only
by passing the equal rights amendment
can we abolish the discrimination which
exists today in the eyes of the law on
the basis of sex.

For almost one-half a century, w
have failed to take action on this
amendment and by failing to act have
allowed the women of our country, in
many respects, to suffer the burdens of
second-~class citizenship—burdens which
by no reasonable explanation can be
justified or should be tolerated.

This proposed amendment provides
that— .

Equality of rights under the law shall not
be denied or abridged by the United States
or by any State on account of sex. Congress
and the several States shall have the power,
within their respective jurisdictions, to en-
force this article by appropriate legislatlon.

The language of the amendment war-
rants careful study, for there is consid-
erable controversy over what it does or
does not mean. It would not eliminate
all the differences between the sexes,
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Congressional enactment would not and
should not eliminate the nafural physio-
logical differences between the sexes. But
Federal, State, and local governments
can be prohibited from imposing legal
distinctions based on sex. That is ex-
actly what the equal ‘rights amendment
is designed to do—mno more, no, less.

As Prof. Thomas I. Emerson, of the
Yale Law School, pointed out so elo-
gquently at the recent Judiciary Commit-
tee hearings:

The fundamental legal principle under-
lying the Equal Rlghts Amendment, then, 1s
that the law must deal with the individual
attributes of the particular person, not with
a vast overclassification based on the irrele-
vant factor of sex.

LEGISLATIVE HISTORY

Mr. President, some complaints have
been heard that this amendment has
been presented without adequate study.
No amendment has been more thorough-
ly studied than this one. The amend-
ment itself is not new. Resolutions pro-
posing this amendment have been intro-
duced in every Congress since 1923. In
earlier years, hearings were held by the
House Judiciary Committee in 1948, and
by the Senate Judiciary Committee in
1956, The amendment was reported fa-
vorably by the Senate Judiciary Com-
mittee in the 80th, 81st, 82d, 83d, 84th,
86th, 87th, and 88th Congresses.

In addition, the bill has debated twice
previously by this body, in 1950 and 1953.
However, both times this measure was
passed it had been amended by the addi-
tion of the so-called Hayden rider. That
rider provided that the amendment
“shall not be construed to impair any
rights, benefits, or exemptions now or
hereafter conferred by law, upon person
of the female sex.” All supporters of the
amendment agreed that the rider effec-
tively destroyed the intended result of
the amendment. For it is under the guise
of “rights and benefits” that women
have often been deprived of rights which
are available to men,

In other words, the term “rights and
benefits,” although well-intentioned
phraseology, actually has served to
penalize women and deny them rights.

It is for this reason that in the 86th
Congress, after the Hayden rider had
again been added during the floor debate,
sponsors of the bill agreed to recommit
the bill to committee, rather than have
it enacted in that form.

More important, there has been sig-
nificant new action in this Congress. The
Subcommittee on Constitutional Amend-
ments, which I serve as chairman, held
3 days of extensive hearings on the
amendment—on May 5, 6, and 7, 1970.
We heard 42 witnesses, representing all
possible points of view about the amend-
ment, and compiled a record of printed
hearings comprising almost 800 pages.
The Subcommittee on Constitutional
Amendments reported the measure fa-
_vorably to the full Judiciary Committee
on July 28, 1970.

But that is not the full extent of study
in this Congress, Mr. President. The Ju-
diciary Committee held a series of addi-
tional hearings, including corments
from- a series of a distinguished law pro-
fessors.
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This year for the first time this amend-
ment was debated on the floor of the
House of Representatives. And the way
in which it was brought to the floor in
the House indicates the wide-spread sup-
port that this proposal has across the
country. Since the House Judiciary Com-
mittee had never reported the joint res-

_olution, Representative GrirriTHS filed a

discharge petition and obtained the req-
uisite number of signatures, The bill was
brought before the House on August 10,
1970, and passed by the overwhelming
vote of 350-15.

So, Mr., President, I think that this
record of floor action and at least four
separate sets of hearings clearly refutes
the charge of inadequate consideration
of this bkill. This measure has been be-
fore us and the subject of general dis-
cussion for more than 47 years. Now is
the time for action.

Now is the time to stop pretending
that we are in favor of women, widows,
and children and to actually give them
more equal treatment. Representative
GrrIrFrITHs had to resort.to the parlia-
mentary discharge petition, and the ma-
jority leader had to ask that that meas-
ure be kept on the calendar, rather than
being sent back to committee, because
only by such tactics can we prevent a
few people who are opposed to this meas-
ure from keeping us from having a
chance to discuss it at all.

Of course, the record of committee
study and previous floor action does not
mean that there is no need for debate
in this body. I welcome the opportunity
for debate. I know that all of its sup-
porters do, as well. It is incumbent upon
this body as a whole to consider care-
fully all the issue raised by the joint
resolution. The amendments of the
Senator from North Carolina should be
carefully considered. No change should
be made in the Constitution without
complete study and full debate. But I
think that when my colleagues study
this proposed amendment and the record
of the hearings which have been held,
they will conclude along with me that it
is the Senate’s turn to act. It is time to
assure equality of legal rights for all our
citizens.

NEED FOR AMENDMENT

Some opponents of the equal rights
amendment argue that it is unnecessary.
They feel that the 14th amendment to-
gether with a series of statutes have ei-
fectively eliminated the type of discrimi-
nation which the eaual rights amend-
ment would make unlawful. I disagree.

Let there be no doubt about it. We
have made considerable progress in re-
cent years. Especially in the last few
yvears the courts have taken great strides
toward providing the kind of equality I
believe is necessary. I believe that if given
enough time the Supreme Court would
eventually hold that the equal protec-
tion clause of the 14th amendment de-
mands the kind of equality between the
sexes which the equal rights amendment
would guarantee, But that process would
take far too long in my judgment. As
Professor Emerson pointed out, the Con-~
gress should act now because “There is,
in short, a certain amount of legal dead-
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wood which must be cleared away before
the courts will be prepared to make
clearcut and rapid progress.”

Mr. President, inasmuch as our dis-
tinguished colleague, the Senator from
North Carolina, has challenged the as-
sertions contained in Mrs. GRIFFITHS’
letter read by our majority leader, I ask
Senators to read the case of Hoyl v.
Florida, 368 U.S. 57 (1961), which in-
volved a Florida statute which did not
treat women equally in relation to their
availability for jury service is concerned.
I think if anyone reads that case and
places a reasonable interpretation upon
it, he would come to the contrary con-
clusion,

It seems to me that the Supreme Court
has never interpreted the 14th amend-
ment as treating women as truly equal.

A three-judge panel in White v.
Crook, 251 F. Supp. 401 M.D. Ala. (1966),
struck down an Alabama statute deny-
ing women the right to serve on juries.
That case was not appealed to the Su-
preme Court, and the Supreme Court has
not spoken on the matter since then.

The case of Phillips against Martin-
Marietta is presently before the Court
on certiorari. But if we look at the
Government’s argument against Martin-

" Marietta, they do not make their case

under the 14th amendment. They make
a case based upon title VII of the Civil
Rights Act of 1964. They do not make it
on the right of women to be treated as
equal persons under the 14th amend-
ment.

I cannot see how anyone conversant
with the law can look at the Hoyt case
and deny the fact that there the Su-
preme Court of the United States per-
mitted a State statute to stand which,
in essence, denies women the same right
and opportunity to serve on juries as
men, This will come out in the debate, I
am sure, in greater detail.

Mr. President, the courts have not
been alone. In 1963, Congress passed the
Egqual Pay Act. It provides that no em-
ployer subject to the act shall discrimi-
nate in salary ‘“because of sex between
different employees for equal work on
jobs the performance of which requires
equal skill, effort, and responsibility.”
Another important step was taken in
title VII of the Civil Rights Act of 1964,
which prohibits discrimination in em-
ployment on the basis of sex, in addi-
tion to race and national origin.

It was this section of the Civil Rights
Act of 1964 on which the Government
bases its contention that Martin Marietta
discriminated against Mrs. Phillips. The
Supreme Court has now granted cer-
tiorari in that case. As I read the 14th
amendment’s language, it should encom-
pass women., But just because it ought to
does not mean that the court has not
interpreted it in this manner. Hoyt was
decided by the highest court in the land.

The State legislatures have also made
great forward strides in recent years.
Many of them have worked hard to elim-
inate discrimination against women in
terms of limitations on hours and con-
ditions of work, minimum wages, the
age of legal majority, jury service, and
meny other areas.
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Indeed, we have made progress,
through Federal and State legislation,
through judicial decisions, and through
executive actlon. But much remains to
be done.

Let me provide only a few examples.
If we are really concerned about these
mothers and widows and children, let us
look at a few examples of the laws that
exist today and see how they treat these
women and widows and children.

Until 1966, three States excluded
women from juries altogether. In one
State, women—hut not men—must regis-
ter specially to be eligible to serve on
juries. 5

In one State, there is a statute allow-
ing women to be committed for up to 3
years in the reformatory for offenses
such as “drug wusing” and “habitual
intoxication,” although men cannot be
sentenced to more than 30 days for
drunkenness. That hardly seems like
equality.

In at least eight States women can-
not contract or sign leases until they are
21, while men can do so at 18,

If women mature at an earlier age
than men, why should we give the op-
posite right to men in these States where
men are permitted to contract at the age
of 18 and women are not permitted until
the age of 21?9

California and four other States re-
quire a married woman to obtain a court
order before establishing an independent
business. Eleven States place special re-
strictions on the right of a married
woman to contract. In three States, a
married woman cannot become a guar-
antor or surety.

Women continue to be discriminated
against in admissions to public colleges.
In the fall of 1968, only 18 percent of the
men entering public 4-year college had
recelved high school grade averages of
B-plus or better.

But 41 percent of the freshmen women
had attained such grades. One State uni-
versity has published an admissions bro-
chure saying that “Admission of women
on the freshman level will be restricted
to those who are especially well quali-
fied.” There was no such requirement
made for men.

Sex discrimination still exists in the
labor laws of every State in the Union
except Delaware. And desplte contrary
decisions under title VII of the 1964 Civil
Rights Act by the Equal Employment
Opportunity Commission, two Federal
appeals courts, and several State at-
torneys general, a recent survey showed
that 51 percent of major employers con-
tinue to enforce these restrictions.

Thirty-nine State and the District of
Columbia impose limitations on the num-
ber of hours worked by women. These
provisions often preclude women from
occupying supervisory jobs requiring
overtime.

This Is a specific example of what I
mentioned a moment ago.

These so-called protective laws which
are suppose to give special privileges and
rights to women are really “privileging”
them right out of meaningful advance-
ment and opportunities in the employ-
ment market.
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During the hearings the committee was
told that 26 States have laws or regula-
tions which completely bar adult women
from certain occupations or professions.
For example, in nine States, women are
not allowed to mix, sell, or dispense alco-
holic beverages.

One witness pointed out that the
weight-lifting laws in New York only

-“‘protect” women from lifting weights in

foundries.

As Prof. Norman Dorsen of the New
York University Law School said:

The theory, apparently, is that some mys-
tical essence in foundry weight lfting will
injure women, while lifting the same welghts
in other industries, will not.

Mr. President, those are a few specific
examples of some of the discrimination
that is going on. I will not bother the
Senate with a further list of detailed
acts of discrimination, but it is going
on. Chapter and verse will come out in
the RECORD.

Mr. President, it is clear that there is
a legal need for the equal rights amend-
ment. But to my mind the most impor-
tant reason for enacting this amend-
ment is its symbolic value, The amend-
ment will not eradicate, immediately
upon passage, all the unduly discrimina-
tory habits and customs of this country.
No amendment or statute Bould immedi-
ately solve the whole problem of unfair
discrimination based on sex. The bulk of
the prejudice and unfairness against
women does not stem from the command
of specific statutes. It is much more sub-
tle. It comes from socially engrained
ideas about the “proper role of women.”

We want to make sure women have the
dignity and legal status to which they
are entitled. As the Senator from Ken-
tucky pointed out, it is a proper role for
women to pay taxes, it is a proper role to
serve in the Armed Forces, in philan-
thropic agencies, and to nurse the sick
and administer to the poor, and it is a
proper role to provide all sorts of serv-
ices to the country. Those are proper
roles. But many males belleve that this
“proper role”’ should keep women from
developing their full potential.

But I believe that passage of this
amendment will go a long way toward
providing the kind of dignity and legal
status to which every American is en-
titled. It would prod the courts into tak-
ing long-overdue action. It would prod
many employers into reevaluating their
employment practices, to see whether
they, too, hire, assign work, and deter-
mine pay scales on the basis of sex, in-
stead of making those decisions on the
basis of an honest evaluation of each
individual’s personsal abilities.

The addition of this amendment to
the Constitution will symbolize the dedi-
cation of this country to providing true
equality for all, It will show the world
that all our citizens are in fact equal in
the eyes of the law. We must not mini-
mize the importance of such symbolic
action. Even if there were no State dis-
crimination which would be made illegal
by the passage of this amendment, I
would still be an ardent proponent.

For the past hundred years we have
been in the midst of a peaceful revolu-
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tion, to make sure that all our citizens,
whether or not part of a minority, are
truly equal. An explicit statement in our
Constitution ‘that both -sexes are equal
before the law is long overdue.

EFFECTS OF THE AMENDMENTS

Some critics, Mr. President, have
charged that this amendment should not
be passed by this body because it would
cause chaos in the courts, and upset
many relationships in our society. I
strongly disagree. When this joint resolu-
tion was brought before the House of
Representatives, Representative Grir-
FITHS explained exactly what the amend-
ment would and would not do. I ask
unanimous consent to have an extract
from her statement printed in the Ric-
orp at this point in my remarks.

There being no objection, the excerpts
were ordered to be printed in the Ricorb,
as follows:

STATEMENT BY MRS. GRIFFITHS

‘What will be the effect of the amendment?

The amendment would restrict only gov=
ernmental action, and would not apply to
purely private actlon. What constitutes
“State action” would be the same as under
the 14th amendment and as developed in
14th amendment litigation on other subjects.
In 1964 Civil Rights Act granted far more
rights to women and other minorities that
this amendment ever dreamed of, That act
applies against private industry. This amend-
ment applies only agalnst government.

Special restrictions on property rights of
married women would be unconstitutional;
married women could engage in business ss
freely as a member of the male sex; inherit-
ance rights of widows would be same as for
widowers.

Women would be equally subject to jury
service and to military service, but women
would not be requlred to serve—in the Armed
Forces—where they are not fitted any more
than men are required to so serve.

The real effect before this amendment is
finslly passed would probably be to permit
both sexes to volunteer on an equal basis,
which is not now the case.

Where the law confers a benefit, privilege
or obligation of citizenship, such would be
extended to the other sex, l.e. the effect of
the amendment would be to strike the words
of sex ldentification. Thus, such laws would
not be rendered unconstitutional but would
be extended to apply to both sexes by opera-
tion' of the amendment. We have already
gone through this in the 15th and 19th
amendments.

Examples of such laws include: minimum
wage laws applying only to women; laws re-
quiring lunch periods and rest periods only
for women; laws which permit alimony to be
awarded wunder certain -circumstances to
wives but not to husbands would permit the
Judge to determine who gets the alimony.
Social security and other social benefits leg-
islation which gilve greater benefits. to one
sex than the other would extend the benefits
to the other sex.

Any expression of preference in the law for

the mother in child custody cases would be
extended to both parents—as against claims
of third parties. Children are entitled to sup-
port from both parents under the exlsting
laws of most States. Child support laws would
be affected only if they discriminate on the
basls of sex. The amémdment would not pro-
hibit the requiring of one parent to provide
financial support for children who are in the
custody of the other.

Where a law restricts or denies opportu-
nltles of women or men, as the case may be,
the effect of the equal rights amendment
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would be to render such laws unconstitu-
tional.

Examples are: hours and weight lfiing
laws but four States have repealed ‘‘so-
called” protective legislation which re-
stricts women: Delaware has repealed all re-
strictive legislation in 1967, and there has
never been a lawsult. The idea that this
would cause unlimited lawsults, is ridiculous.
Georgla has repealed its hours law. Oregon
and Vermont have repealed their hours laws.
Fifteen States have declared such laws un-
enforceable elther through action of their
supreme court or by some officlal of the gov-
ernment: Arizona, District of Columbia,
Maryland, Kansas, New Mexico, Michigan,
New York, North Carolina, Ohio, Oklahoma,
Pennsylvania, South Dakota, North Dakota,
Tennessee, Virginia, and Wyoming.

And let me say that there has never been
an hours laws which keeps a woman from
working more than 40 hours a week. This is
just not true. The law prohibits an employer
from employing her. She can work 16 hours a
day, and there is nobody that protects that
woman-~—certainly not the AFL-CIO.

Separation of the sexes by law would be
forbidden under the amendment except.in
situations where the separation 1s shown to
be necessary because of an overriding and
compelling public interest and does not deny
individual rights and llberties.

For example, in our present culture the
recognition of the right to privacy would
Justify separate restroom facilities in public
buildings.

The smendment would not change the sub-
stance of existing laws, except that those
which restrict and deny opportunities to wo-
men would be rendered unconstitutional.
In all other cases, the laws presently on the
books would simply be equalized, and this
includes the entire body of family law. More-
over, this amendment does not restrict tates
from changing their laws. This law does not
apply to criminal acts capable of commls-
sion by only one sex. It does not have any-
thing to do with the law of rape or prostitu-
tion. You are not going to have to change
those laws.

Mr. BAYH. The statement points out
eloquently what this measure will do and
what it will not do. One particular pas-
sage of importance, I think, is the discus-~
sion of the draft. I do not agree with the
contention of some persons that H this
measure becomes law women will auto-
matically be drafted.

As Mrs. GRIFFITHS pointed out, in some
cases the existing legal distinctions based
on sex will be retained because of “an
overriding and compelling public inter-
est.” I think that such an interest is pres-
ent here. Combat duty is more dangerous
and demanding than any other job. Be-
cause combat demands absolutely unique

abilities, Congress might justifiably de-

cide that women are not physically suited
for it, just as it has decided that men
without the requisite physical character-
istics are not suited. And since all soldiers
must be trained for combat duty, there
is no reason to believe that women would
be drafted any more than men who are
not considered, in the judgement of Con-
gress, to be suited, are drafted. The only
likely effect of the amendment would be
to prevent Congress from setting arbi-
trary limits on the number of women
who may enlist, unless those limits are
directly related to the proven needs of
the military. The amendment would thus
allow those women who wanted to serve
to volunteer.

Some have charged that this amend-
ment would end the benefits that women,
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particularly in their role as wives and
mothers, enjoy. However, the purpose of
the amendment is not to cut down bene-
fits accorded to only one sex, but to ex-
tend them to both sexes. Prof. Norman
Dorsen of the New York University Law
School put it this way: X

There 1s abundant evidence that 1f the

amendment is ratified it would result in the
general extension of certain benefits to men
that now are available only to women, rather
than invalidating them altogether.

I cite but one example, but it is of
significance to all of us. What do we
do when we have broken families? There
has been much discussion of the prob-
lem of alimony. Some say if this meas-
ure passes it will prevent the proper
support of people from broken homes.

The passage of the equal rights amend-
ment would not make alimony unconsti-
tutional. It would only require a fair
allocation of it on a case-by-case basis.
In the ereat bulk of cases, women would
still receive alimony or support pay-
ments. I see no reason not to make all
men eligible for alimony, as i3. already
the case in nearly one-third of the
States. A man might justifiably collect,
for example, if the man were disabled
and unable to work, and the woman was
independently wealthy.

We are suggesting that we should
make uniform the practice presently
followed in one-third of the States. In
those States the questions of who should
provide alimony and child support, are
decided on a case-by-case basis. In most
cases the man would provide it, but in
the case I mentioned earlier, if the man
were crippled and unable to work, and if
the woman has independent sources of
income, it seems to me the judge ought
to be able to take that into econsideration.

One of the most eloquent discussions
of the impact of this amendment on fam-
ily law was given before the full commit-
tee hearings by Professor Doresen.

Mr. President, I ask unanimous con-
sent that excerpts from Professor Do-
resen’s testimony relative to family law
be printed in the RECORD.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

STATEMENT OF PRO¥F. NORMAN DORSEN BEFORE
THE SENATE JUDICIARY COMMITTEE ABOUT
EFFECTS OF THE EQUAL RIGHTS AMENDMENT
oN Famiry LAW
Concern has been volced that women

would lose their right to support and ali-
mony if the Equal Rights Amendment passes.
There are several answers to this concern.
First, as already noted, the right to allmony
and support can be extended to men by
legislative act or as a matter of interpreta-
tion of the Amendment. Indeed, in one-third
of the states allmony can be awarded 1o
either spouse, and is based on the circum-
stances of the particular case, such as rela-
tive economlc needs, duration of the mar-
rlage, and relative contributions to the
marrlage

As for the right to support, although 1t has
béen much relled on, it is of somewhat
illusory value to women, In the first place,
in most jurisdictions not until the partles
are separated, or sometimes even dlvorced,
does a wife have the right to get a court
order for a’ spec‘lﬂc amount of * support
money. See H. H. Clark Law of Domestic Re-
lations 181, 186 (1968) . More Important, the
chief legal remedy for the wife during mar-

e |
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riage—the =ability to purchase hoysehold
“necessaries” and.charge them to the hus-
band—is of far less value than is genera,lly
belleved. As one authofity has stated:

‘“The doctrine of necessaries may once have
been an effective way of supporting wives
and children (though one doubts 1t). Today,
however, it is hedged about with so many
limitations that few merchants would wish
to rely on 1t. More Importantly, it is of léast
value to those most in need of support, those
wives and children too poor to be able to
get credit. For these reasons the doctrine is
of little praetical value in the solution of
the non-support problem.” Clark, supra at
p. 192.

The National Conference of Commlissioners
on Uniform State Laws recently adopted a
Uniform Marrlage and Divorce Act which
takes an approach similar to that contem-
plated by the Equal Rights Amendment. It
provides for alimony or maintenance for
elther spouse, and child support by either or
both spouses, by defining all duties neutrally
In terms of functions and needs of the people
involved, rather than in terms of their sex.?!
The action by the Commissioners, a respected
and prudent body, deserves special consld=-
eration.

Their approach—based on individual ecir-
cumstances and needs—underlies the Equal
Rights Amendment also. Put another way,
laws which differentiate on the basls of Bex
are unjust because they arbitrarily treat all
members of a class without looking at in-
dividual qualifications. State labor laws are
unjust and do not protect women because
they arbitrarlly assume all women have
stereotyped and uniform characteristics,
which many individual women do not have.
Alimony and support laws also have unjust
consequences for both men and women when
they assume that all women are weak, de-
pendent, caretakers of childzen. Just as some
men may need alimony, some women may
prefer to pay maintenance to allow their hus-
bands to be caretakers of children. In this
connection, 1t 1s worth observing that sev=
eral states already require a wife to support
a husband unable to support himself.

The Uniform Marriage and Divorce Act
eliminates definitions based on sex and sub-
stitutes those based on function. This is
what the Equal Rights Amandment is in-
tended to do. By passing 1t, we will help

1Sectlon 308, which deals with mainte-
nance, is typical of the Act’s approach:

(a) In a proceeding for dissolution of mar-
rlage or legal separation . . ., the court may
grant & maintenance order for either spouse
only if it finds that the spouse seeking malin-
tenance:

(1) lacks sufficlent property, including
marital property aportioned to him, to pro-
vide for his reasonable needs, and (2) is un-
able to support himself through approprlate
employment or is the custodian of a child
whose condition or circumstances make it
appropriate that the custodian not. be re-
quired to seek employment outside the home,

(b) The maintenance order shall be in
such amount and for such periods of time as
the court deems just, without regard to mar=~
ital misconduct, and after considering all rei=-
evant factors including:

(1) the financial resoufrces of the party
seeking maintenance, . . . and his ability to
meet his needs independently . . I; (2) the
time necessary to acquire suﬂicient education
or tralning to enable the party seeking main=-
tenance to find appropriate employment; (3)
the standard of living established during the
marriage; (4) the duration of the marriage;
(5) the age, and the physical and emotlonal
condition of the spouse seeking mainte-
nance; and (6) the ability of the spouse from
whom maintenance is sought to meet his
needs while meeting those of the spouse seek=
ing maintenance.
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thsurs more genuine protection for those
who really need it, and end the many injus-
tices women &till face.

Mr. BAYH. Mr. President, protective
labor legislation is also an issue in this
debate. It has been said that women
workers would be exploited if this legis-
lation were nullified by passage of the
equal rights amendment. Of course, pro-
tection of workers against unethical or
unhealthy labor practices is of the ut-
most importance. Therefore, we were
especially careful to explore this charge
carefully at our hearings.

Mr. President, I ask unanimous con-
sent to have printed in the REcorp at this
point in my remarks the complete state-
ment of Professor Dorsen relating to the
problem of protective labor legislation.

There being no objection, the state-
ment was ordered to be printed in the
REcORD, as follows:

STATEMENT OF PROF. NORMAN DORSEN BEFORE
THE SENATE JUDICIARY COMMITTEE ABOUT
THE EFFECTS OF THE EQUAL RIGHTS AMEND-~
MENT ON LABOR LEGISLATION

T would like to turn now to the problem
most frequently stressed by those opposing
the Amendment—the alleged impact on la-
bor laws that protect women but not men.
The fact is that the effect of the Amend-
ment on protective labor legislation provides
no sound basis for opposing it.

There are three lnterrelated points here.
¥irst, the crazy quilt of existing state pro-
tective laws reveal graphically that there is
no consensus on what is needed protection
for either men or women, and that much of
the legislation, instead of providing solu-
tions to the real problems of women workers,
actually “protect” them out of jobs they are
perfectly capable of fulfilling. Second, under
Title VII of the Civil Rights Act of 19064 much
state legislation of this type is being invali-
dated and will be of no long term importance.
Third, such laws that confer genuine bene-
fits can and should be extended to men un-
der the Equal Rights Amendment.

First. The pattern across the country of
state laws shows that there is no coherent
system of protection provided for women. For
instance, while women are allowed chalrs for
rest perlods in 45 states, they are given job
security for maternity leaves of absence in 1o
state and maternity benefits under tempo-
rary disability insurance laws in only two
states. Women are even excluded from tem-
porary disability benefits for pregnancy
leaves in these two states. )

Furthermore, in the benefit areas most
people would consider most important—a
minimum wage and a day of rest—men do
receive substantial protection already. Only
seven states have minimum wage laws for
women only, but twenty-nine states, plus
the District of Columbla and Puerto Rico,
cover both men and women, More important,
the federal minimum wage law covers both
men and women at higher rates than all
state laws except one (Alaska).

In contrast, meximum hour laws are a
major area where Dren are not covered.
Thirty-eight states cover women only, and
three states cover men and women, Since
the Supreme Court has upheld the validity
of maximum hour legislation for both sexes
since 1941, one can only suspect that unions
have not pushed for maximum hour legisla-
tlon, given their success in obtaining nation-
wide minimum wage laws for both sexes.
This analysis would glve credence to the
EEOC and federal court decisions which have
concluded that hour laws have been used
as an excuse to keep women out of better-
paying jobs.

Opponents of the Equal Rights Amend-
ment often neglect to note the twenty-six
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states which altogether prohibit women from
performing certaln jobs. When forty states
allow women to be barmaids, but ten bar
them from this employment, can anyone
serlously propose that women are thereby
protected in those ten states? If anyone ls
protected, it would appear to be male bar-
tenders.

Similar explanations suggest thémselves
regarding the eighteen states proseribing
night work, and the six states prohibiting
work for periods before and after childbirth.
Women have not campaigned to obtain these
“protections." This is for & very good reason.
Women in fact do night work all the time.
Nurses, telephone operators, airline reserva-
tionists, and scrub women have not been
protected from night work. Pregnant women,
too, often choose to work right up to the
birth date. Who ever heard of a housewife
being allowed time off from her housework
and small children just because she wWwas
pregnant, or of & state law which prohibited
her from working.

Weight laws also are of doubtful protec-
tion for women. There are only four states
with weight limits applicable to all jobs, and
these limits are set so low that, if literally
applied, they would prohibit women from
doing any serious labor, including carrying
an unborn child. In the remaining few
states with weight limits, they apply only to
certain Industries. In New York, for in-
stance, women are “protected” from lifting
welghts only in the foundries, The theory,
apparently, is that some mystical essence
in foundry weight Ufting will injure women,
while lfting the same welghts in other
industries will not. Possibly it is the male
workers in foundries who are being pro-
tected—from job competiton.

Thus, when all of the state laws applying
only to women are examined closely, it be-
comes clear that they do not provide a co-
herent system of meaningful protection. Nor
do they deal with the real problem for
wWomen: loitation by being underpaid
and funneled into the lowest-paying, most
menial jobs of our society. State labor laws
have never dealt with this problem. Fur-
thermore, the premise that real protection
can be based on legislating by sex is fal-
lacious.

Sex 1s an insufficient criterlon to predict
with accuracy who needs what protection,
If injury due to lifting welghts is a problem
the answer is to forbld employers to fire In-
dividuals—both men and women—who re-
fuse to lift welghts above a safe limit. If
some men and some women don’t want to
work overtime, laws should be passed for-
bidding employers to fire those who refuse
overtime; both men and women who do
want overtime pay should not be penalized.

In short, analysis of state laws that ap-
ply excluslvely to women does not estab-
Jish that they protect women in any im-
portant way. In fact, these laws do not pro-
{ect women in the one area clearly applicable
to women only—maternity benefits and job
security; they are ineffective In dealing with
the exploitation of women through lower
pay than men; and they are used to dis-
eriminate agalnst women In job, promotion,
and higher-pay opportunities. They do nof
furnish a reliable basis for opposition to the
Equal Rights Amendment.

Second. In light of the above it 1s not
surprising that the Equal Employment Op-
portunity Commission, the federal agency
charged with interprefing and administer-
ing Title VII, has concluded that state ‘‘pro-
tective” Jﬁws were superseded by Title VII
and could not lawfully be enforced. The
Commission stated that:

“Such State laws and regulations, al-
though orlginally promulgated for the pur-
pose of protecting females, have ceased to
be relevant to our technology or the ex-
panding role of the female worker in our
economy. The Commisaion has found that
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such laws and regula ons do not take into
account the ecapacit.:s, preferances, and
abllities of individual females and tend to -
discriminate rather thain protect.” 29 C.F.R.
§ 1604.1(b).

The federal courts are apparently moving
in the same direction. These federal district
courts—including one within the last
month—have now squarely held that Title
VII supersedes such restrictlve state laws.
In addition, both the Fitth and Seventh
Circuits have held that ‘:ompany-imposed
restriction paralleling stace laws—that Is,

' placing private weight liinits on women's
jobs—also violate Title VI1. For instance, in
Weeks v. Southern Bell Tclephone & Tele-
graph Co., 408 F. 2d 288 (5th Cir. 1969), the
court set a stringent standard for establish-
ing a “bons fide occupational qualification’”
exception to Title VII. This is the exception
under which employers have argued that
state laws allow them to discriminate against
women workers. The Weelhs court held that:

The employer has the burden of proving
that he has reasonable cause to belleve, that
is a factual basis for believing, that all or
substantially all women would be unable to
perform safely and efficlently the -duties of
the job involved.

Some states have also taken action under
Title VII. Delaware has repealed all its labor
laws for women only. So far, there has been
no outraged cry from wo:nen workers. Five
states have repealed their hours laws; in six
states and the Distrlect >f Columblia, the
Attorneys General have ruied that state laws
are superseded by Title VII or state fair
Labor Standards Act are exempted from the
state laws; In two states, there are no prose-
cutions under state laws; in two states, there
are exemptlons from laws if the employee
voluntarily agrees; and in one, the welght
Ufting regulation has bee. extended to men.
In other words, twenty-.wo states and the
District of Columbia have already repealed
or greatly weakened the effect of the state
labor laws on women.

Given this action of the EEOC, of the Fed-
eral courts, and of the States, can we really
say that the impact of the proposed amend-
ment on State labor laws furnishes any basis
for opposition to {t? We must recognize that
these laws are already invalidated or being
invalidated. It appears that opponents of the
amendment are trying to erect bridges which
were crossed five years ago, when Title VII
went into effect.

Third and finally with respect to -State
labor leglslation, There is abundant evidence
that if the amendment is ratified it would
result in the peneral extension of certain
benefits to men that are now available only
to women rather than invalidating them al-
together. I recognize that this issue has been
the subject of some controversy before the
Committee. Nevertheless, I suggest there is
ample precedent already on the books to sub-
stantiate the conclusion that the fears of
wholesale ellmination of benefits for women
are unwarranted. v

In the first place, until Title VII the
EEOC has consistenily held that laws giving
women benefits—such as a lunch break—
must be extended to men, The Seventh Cir-
cult has indicated it would be the same,
when it held in Bowe v. Colgate-Palmolive

_Co,, 416 F. 2d 711 (Tth Cir. 1969), thet the
company-imposed ‘reight limit could be
validly extended to men under Title VII,
provided the compaay allowed members of
elther sex to show lie or she could perform
the job in question, .\nd Georgia took a simi-
lar approach to its welght-lifting regulation,
which was extended to men and rephrased
to prohibit “strains or undue fatigue'’ rather
than a set welght Umit,

In other areas of t1e law, courts have also
indicated a willing1 ess to extend benefits
to a class of people unconstitutionally ex-
cluded from the beneflt, rather than veid-
ing the law under which the class was im-
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properly excluded. As long ago as 1880; In
Neel v. Delaware, 103 U.8. 370, the Supreme
Court ruyled that a state comstitution giving
whites only the vote was not void under the
Fifteenth Amendment, but rather that the
right to vote must be-extended to blacks.
Likewise, In Levy v. Louisiane, 391 U.S. 68
(1968), when a Louislana statute denled il-
legitimeate children the right to recover for
their mother’s wrongful death, the Supreme
CGourt held that the Fourteenth Amendment
required the extension of protection to them
rather than volding the legitimate children’s
right to recover.

Clearly, if the courts have authority to ex-
tend benefits to an excluded class under the
Fourteenth and Fifteenth Amendments, they
will have the same authority to extend bene-
fits wunder the proposed Equal Rights
Amendment. Moreover, courts have a general
obligation to interpret instruments reason-
ably. If this meens granting a day of rest
to men, rather than destroying this right for
women, the courts should and presumably
will follow that path, especlally in view of
the very ample expression of opinlon by
members of the Congress and wlitnesses that
some protective laws should be extended to
both sexes rather than volded. i

Finally, with respect to this problem, we
should not lose sight of the fact that the
Congress and state legislatures will have the
opportunity to enforce the Amendment and
fashlon its general command ‘to specific sltu-
atlons In a comprehensive and reasonable
manner.

Mr. BAYH. Mr. President, to my mind
these arguments effectively refute the
charges that the equal rights amend-
ment would disrupt family law and pro-
tective labor legislation in the States. I
would also, however, like to call to the
attention of the Senate the probing anal-
ysis of Prof. Thomas I. Emerson of the
Yale Law School. He, described the ef-
fect of the amendment on our legal sys-
tem as follows:

First, the courts are entlrely capable of
layilng down the rules for a transitional
period In a manner which will not create
excessive uncertainty or undue disruption.
Actually the courts face similar problems
every time they hold that part of a statute
is unconstitutdonal, and they have developed
detalled rules for handling these issues under
the concept of ‘‘separability” (or “severabil-
ity"”). The essential guestion 1s whether the
leglslature would have intended the statute
to stend In its modified form. In making thils
declsion the courts have the ald of législative
history, which can be supplied in this case.
There 18 no reason to suppose, therefore,
that formulation of a coherent legal theory
applicable to the Equal Rights Amendment
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18 too complex or too difficult for the legal
system to cope with.

Second, there has been a great deal of talk
that passage of the Equal Rights Amend-
ment will cause vast changes {n many fea-
tures of our national life, I am inclined
to feel that the alarms and warning are, as
‘usual, overplayed. Whether that be the case
or not, however, if such great changes do
occur it will be only hecause they are neces-
sary. Those opponents of the measure who
stress this aspect of the Amendment are
acknowledging that widespread discrlmina-
tlon against women persists throughout ouv
soclety.

Third, 1t has been argued that adoption of
a4 constltutional amendment will bring:
about, almost Inadvertently, drastle altera-
tions in important institutions of soclety be-
fore there hes been time to work out the
major policy changes required by the new
provision. The example most frequently
glven is the Selective Service system. But one
need not conclude that, in those few areas
where major new policy must be formulated,
there is not adequate time in which to do 1it.
If Congress adopts the Equal Rights Amend-
ment it will surely have full opportunity
during the period of ratification by the
States to take up amendments to the Selec-~
tive Service Act. Other areas of our law, such
as the marriage and divorce laws, may need
slmilar attention from State legislatures. It
I1s not a weakness but & strength of the
Amendent that it will force prompt con-
sideration of some changes that are long
overdue.

Mr. President, I think that I have
shown that there is indeed a great need
for the equal rights amendment. We
must make it abundantly clear for fu-
ture years that we will not tolerate dis-
crimination based on sex, instead of the
attributes of each iIndividual. I think,
further, Mr. President, that there is am-
ple evidence to show that this measure
has been fairly and completely studied.
It is legally sound. As Professor Emerson
concluded:

My conclusion from this survey of the
legal problems raised by the Equal Rights
Amendment is that the method chosen Is
the proper one and the instrument proposed
is copstitutionally and legally sound. I urge
the Senate to accept the pending Resolution
and submit the Amendment to the States
for ratification.

I can only repeat what Professor

Emerson said. The amendment is needed. .

It is sound. It has been passed by the
House, Now it is time for this body to
act.




