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When Uncle Sam last March ordered 11:2, 000 people of Japanese 
ancestry to pack up and move out of military areas on the Pacific 
coast his action genernted a storm of discussion and raised some 
Legal, ques t.i.ons of fundamental. .impor-t.ance to the Amertic an people. 

It was the first time in· the history of the United States 
that anything like that had ever been done. True, the mHitary 
dictators of Europe could have taken such agt:Lon with -no questions 
asked, but j_n c.1 democracy -- well, that was a different matter. 

In the f:irst place, two-thirds of the Japanese people in this 
country were born her e and are therefore citizens -- wa.th the sane 
rights as any of the rost of us. -.;\'here, then, did the Federal Govern 
ment get its legal authority to uproot a who.l e pe op.l.e and transplant 
them? What basis coul,d be found in the Constitution for such action? 
Did it mean that the Bill of Rights was also to be scrapped for the 
duration? 

There is no pat answer for these questions nor can they be 
considered from the standpoint of wha t would have been right and just 
ten years ago, or even one year ago when this country was not at war .• 
They must be considered against the backdrop of total war, and from ·· 
the standpoint of a nation fighting for its existence. 

The legal issues involved in this mass movement of the. people 
of Japanese ancestry roally divide themselves into two separate and 
d.i.s t lncb parts. The first has to do \dth the evacuation - the legal 
right of the President in authorizing the military to order the re;;.. 
moval of a group of people and their exclusion from certain designated 
areas along- the Pacific coast. 'l'he second has to do with their re 
location - the legal right of the t;cderal Government to detain the 
Japanese people in Lscl.ated c oranuni, ti.es es taol.Lshcd for them in the 
Irrtor Lor-; 
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. The authority for evacuating thr: Japanese from the west coast 
was c orrba Lnod Ln an Exec ut.Lvo Order of tho President issued February 

. . ·- .- . ~- .... , .. ,. ... ·p _.:, .... ' .·. • •:• • 
19, 19!~:2, author:i.:J:Lng~ miliMry, ,1ut,hm~iti•es II t,c..; pr e sc rtibe military 
areas ••.•••• fr'on: wh.ic h a"1y o:r.- c::11 persons may be exc Ludod ••• 11 (Note 
partdcular'Ly that the o:t·dd~ 'flo0.1[,:' iib:t f3'p.ocifically designa·te the 
Japanese' people, .and t-hab- llz::ny·o:r.·a}1 persons" may be s o exc Luded , 
c i.td.zens and a-lions E1like.) 

~'Jhethcr the Pr-cs Lderrt had the power to Ls sue such an order has 
not ye t bem~ tested in the CO'lJTts.· 'Iher'e fo, however, little doubt 
that as Chief Executive mid Cornmander-d.n- Chief of the Army and Navy 
he doe s have thi:s power in tho light of the existing military einer-gcncy, 
On Harch :2, 191}2, Congre ss passed a law which ratii'isd, by implication, 
hie; act.lonj Lh.i.s .Law provided perwl:i.tieo for violation of the restric 
tions imposed. under terms of the Executive Orel.er. The s tat.ut.e pro- 
v.lde s ,;. ~;5,000 f:i..ne and ,; year .i.n jai.J.. or both, for anyone who "shall 
enter, remain in, or Leave •••• a mili+,m·y area •••• contrary to restr:Lc 
·tions.11 

In .the lr r-e Lab.ionsh'ip to the Federo.L Government, · individuals 
f'a l.L into tru'ee major·✓t;roups: (a) citizens_; (b) a.l.i.en friends; 
(c) alien enemies~ 

In dealing with enemy a.lLena there is no que s t.Lon whatever os 
,., to the Prosidu.nt Is powers -- Lhey are practically unl.Im.i.ted, Under the 
Enemy Al.Lou Act, he has absolute authority during war--Lame to order 
them deported, or put bt,hind barbed-wire or to dirrc,ct the:i.r activities 
in c111Y other vm;,r t,hat he may deem nocesaar y, Therefore, s.i.nce Japanese 
aliens arc enemy al i.ens , tho le,1al right of tho Federal Government to 
order their detention c1 t rc,J.oca.tion c orrter s is clear. (About one=th i.rd 
OJ,, +.he' p·,r.:·101,1•.:•·i·,.;,c'' ,T C,;J"ll'.'"'"' .;l'(' :c,J.·L' '""'' \ • V .._ .J \/ ., , ._, t.:,,, VV t J U J '-A - I..,., i:) \.,., (.;I_ • ·' <,,< • ~~ J. J ,_) • / 

Tho st2.tu::, of alien friends (citizens or subjects of friendly 
or alli.9<;:l. nations) iB entiroly cliffcrent. Th<'lY are e.nti tled to all 
t,J:1u tw.feguarus of the l(Jcler.;]~ (;o:ci::;titution and are ;1rotectcd against 
v'rS1x•-tfo1e re.straints to subsL:::tntic~lly tl;w ::wme degree as are citizens 
of the United. Stater~. · ' · 

The L.a:i.n conr,titutional problem centers ··arour1d detaining 
Americ,~n citizE,rn3 of Ji:ipancm-; 2ncostry. Under. sweeping war-time 
povrers, the Federa1 Govern.inent can ordo;r- the detention, or place· 
.other restriction upon ANY citizen -- $0 long as suqh restrictions 
arc· justified, rcc-rnonab.le ::nit ncce~:;sr;Jry iii ·the- protection of national 
safety and. in the preservstion of natfonai existence. 'J.'hot does not 
mean, however, that the Government car; set 'aside the "Bilt of Rights 
to rmit its convenience. Every citizen still has redress to the courts. 
Every citizen t,tH1 retains th:3 rights guaranteed him. by the Dill of 
Rights---but tho~,e rights may be curfoiled in time of war to protect 
the national safety. 

6-0530-:SU-C0-S'11-WP 



- J - 

So the consitutional quo s t'Lon simmers down to this: Can it 
be shown that t.he detention of citizen-J~1panosc at r'c Lcc atcion centers 
is a reasonable and noccs sary ntop_ for the 11rotection of notional 
safety? 

How the courts will answer that que at.Lo n Ls as yet undetermined, 
but hero, in broad outline, a re tho dof'cnse positions tho Federal Govern 
norrt w:Lll take Ln tho event the Le ga.l Lty of iti:J evacuation and r-e.Loc a 
tion pr ogr am is clral.Lengeds 

The action t.ak.;n wi.th respect to ·Japane[Je .i.n this country is 
justifiabl~: on the grounds of nri.Li.t.ary necessity for several r-o asons , 

1. All J. apane se look very much dike to a white ner sori -- it -'- , 
is hard for us to d.is t.Ingui.sh between them. It wo ul.d be hard to toll 
a Japanese s o Ld.i.cr- in d.L:1guj_s0 from a r;_3sic.lent .Iapane se , 'Ihe- dangcr 
of infiltration by Ja:)ancso parachutists, ao.Ld i.cr-s , etc., is, there 
fore, reduced and the c h anc os of dotcc t.Ing any at.t.emp t at :j_nfiltra 
tion are increased. 

2. The J apaneue Government. has alvrays tried to na.i.rrte Ln close 
ties with and .contr-o'L over Jap,1nese people Ln this country Yiith the 
result t.hat many of t.hem have never really been absor'bed into Ameri 
can life and culture. Eany .Iapane se-Amcr-ac ans have been educ ated in 
j. apan, Many, believers in Shintoism, worship tho· Emperor. and regard 
h i.s orders as superior to any loyalty they may owe the United -.Stater;. 
Therefore, the action has reduced the 'dangcr' of succ casf'ul. invasion 
by removing an clement of the pcpul.at.Lon which had never been as:-3i.mi 
La t.ed and w\1ich might not succ es sf'ul.Iy i.rithstand the strong emotional 
.impul.se to change loyalties or give 1Nc:y to their true feelings in the 
evorrt tb.o.t .Iapano sc t.roops s hou'l.d land on 01.1r s ho.ros , 

J. Evacuation and Lim.i ted detention of tho Japanese is justi 
fied a:=; a mo as ur e in the prevention of sabotage and fifth-colwan 
act.;v1•'.1..1·,,.,o ',c, 1<·:r1O-- t·l·1c:,·t,··t,1·10r•c· 1·,:• '"'J·01),'"'r•CS~" .,,1··"·tl·1-CO·l·Ul--l.I1 .;n t,'11·s, ...L V .. ,u. \h .... .1_ ~v _u: .l .J • ., ,.-U Gt Cl.t -\ .• i l, J.. .l,. I ~ 1 .. 

country· but nobody knows who is in it or how lc:irgc it i.s. Some moH1bors 
of it hove boon caught c:ind, :1ftor a hearing, interned. Since it is 
im)OE,3iblo for us to distinzuirih bct·mon the loyal and the disloyal 
Japanese, ,rn may avoid the dDngur of fifth-column ,::,.ctivity, sc:botagc 
and CS)ionago by rcr;mving all ,Tap;;,ncsc fron th0 dangc.n' zono.:i 2nd 
u.1e+,,1·n.;n,... th·· .. ; - -·'' , · J.-, ·"' · vc, .L 6 , cm . .c1.,. u cncr p c.,cc .• ,. 

/+. ln time of ~-:ar the jndgmont of the ;11ilitary authoriti.Gs is 
entitled to groat Yrcight and shouJ_cl not bo ligl;.tly pm,hcd aside. 
Since they have decided that cvacu,::i tion i.U,d detention of the J <1pancsc 
is 2, lY.JCecrnary precaution in fighting thJ.s vrar their j udg-inont d10uld 
stand u:nless it ii=: proved vvrong. 
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5. ']'he acLLon taken via,:; rc::'sonablo and necessary for the 
protection of tho ~ic:~x,neso t.hemao Lvo a , It 1,nnim:i..zcd the dangers of 
mob violence and local d.is or-ders 'f:'", c1i1,iD[~ out of ·;rcir hysteria and 
r ac Lal. discr:u,d.nation. 'I'hrou.jn lc:c:i;:rnning the possibiJ..ity of harsh 
trentrn.cnt of J apano so in this c ourrbry ( Lnc i.dont.s .wn ich would have 
been exploited promptly by Axis ::_)ro:x.1gandists .who vi.sh to make it 
appcur to be a ·race war) it took awny an·excuse for oven harsher 
rotq_liotory treatment of Amor Le an pr Lsoner s by .Iapan, 

Since its creation by· Execut.ive Order of the President on 
Farch lL, 191+2,, a s the a5ency charged with· the responsibility of 
relocating- tho J.'.1p<1ncso after their o vacurrt.i.on , the War· Relocation 
Authority rias t.akcn steps to s tr-engt.hcn its position on the consti 
tutional ques t.Lon qy the adoption of admi.ms tra t.ive procedures to 
relax r egul.at.Lons and 1xiruit citizen-Japanese to leave relocation 
cantors to accept cmp.l.oymorrt under certain specified conditions. 
These procedures will change 211 absc Lut.e detention into c.. qualified 
detention and will t.hcrof'or-o strengthen the r-easonebf.cne se of tho 
action. 

It is of course Impos ai.bl,e , in tho J.i.c::·~yt of present-day 
circumstances, to c1pprais~ the r cac t.i.on of _tho courts to tho specific 
questions r ai.scd by the evacuation and the .relocation progrem, and 
'th.i.s sununar-y is intended only to point out and call a t.t.ent.Lon to some 
of the legal problems involved. 

At lur'.st one case Ls being 't.ri.od in the courts, in wh ich ,:m 
American citij:.un of Japanese ancestry is suing for a wr Lt of habeas 
corpus, on tho ground that she is bc::Lng illc"gally dctrd ncd against 
her ·will Ln t\ r-o Loc et.i.on c crrt er-, Tho decision of tho courts in this 
case undoubtcd.Ly \rill ;1avo t sign:i.ficant effect on tho future of 
tho Ah'A progrff:. and ~m the Lives of the c Lt.Lzoris now living in tho 
r'e.Loc at.aon centers. 
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