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When Uncle Sam last March ordered 112,000 people of Japanese
ancestry to pack up and move out of milibtary areas on the Pacific
coast his action generated a storm of discussion and raised sone
legal questions of fundamental importance to the American peoples

It was the first time in the history of the United States
that anything like that had ever been done, True, the military
dictators of Eurcope could have taken such adtion with no guestions
asked, bubt in a democracy -- well, that was a different matter.

In the first place, two-thirds of the Japanese people in this
country were born here and are therefore citizens —— with the sane
rights as any of the rest of us., “here, then, did the Federal Govern—
ment get its legal authority to uproot a whole people and transplant
them? Vhat basis could be found in the Constitution for such actiom?
Did it mean that the Bill of Rights was also to be scrapped for the
duration? :

There is no pat answer for these questions nor can they be
considered frem the standpoint of what would have been right and just
ten years ago, or ceven one year ago when this country was not at war,
They must be considered against the backdrop of total war, and from -
the standpoint of a nation fighting for its existence.

The legal issues involved in this mass movement of the people
of Jepanese ancestry rcally divide themselves into two separate and
distinct parts, The first has to do with the evacuation -~ the legal
right of the President in authorizing the military to order the re=-
moval of a group of people and their exclusion from certain designated
areas along the Pacific coaste The second has to do with their re-
location — the legal right of the Federal Goverrment to detain the
Japanese people in isolated comnunifties established for them in the
interior,
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The authority for evacuating the Japanese from the west coast
was contained in an Execulive Order of the President issued Febrvary
19, 1942, authorizing militaryrauthorities "to prescribe military
AT'E€85e ev0 s s LLON: wﬂ)~h amy or all persons may be excludeds.." (Note
particularly that the ordel dnou'ﬂob specifically designate the
Japanese people, and that Wany or all persons' may be so excluded
citizens and alicns alike.)

Whether the President had the power lo issue such an order has
not yet been tested in the courts, There is, however, little doubt
that as Chief Executive and Comnander-in- Chief of the Army and Navy
he does have this power in the light of the exisbting military cmergency.
On March 2, 1942, Congress passed a law which ratified, by implication,
nis actiony; this law provided penalities for viclation of the restric—
tions dmposed under terms of the Executive Order,., The statube pro-—
vides a 95,000 fine and = year in jail or both, for anyone who "shall
enter, remain in, or leave...e.a military arcas...contrary to restric-—
ticns,e"

In their relatiopéhip %o the Federal Goverment, individuals
fall into three major groups: (a) citizens; (b) alien friends;
(c) alien enemieu '

In dea‘1a0'WL th enemy allens there is no question whatever as
to the Pvg;jdcnt'u powers -- they are practically unlimited. Under the
Epemy Alien Act, he has absolute authority during war-time to order
them deported, or put behind barbed-wire or to direct their activities
inn any other wey thet he may deem nccessary. Therefore, since Japanese
alicns are enemy aliens, bhe legasl right of the Federal Govermment to
orocr their detention at rglocation cenbers is clear. (About one~third

the evacusted Japanese are sliens.)

The status of alien frﬁ@ﬂdb (citizens or subjects of friendly
or allied nations) is entirely different. They are entitled to all
the safeguards of the Federsl buﬂSLlLublOD and are protected against
war-time restraints to substantially the same degree as are citizens
of the United States. { '

>

The main COP“'ltutional problem centers around detaining
Anerican citizens of Japanese ancestry. Under sweeping war-time
powers, the Federal Government can order the cetention, or place:
other restriction upon ANY citizen --— so Long as such restrictions

¢ justified, rcasonable and nccessary in the protection of national
safety and in the preservutlon of national e: 1sLbnoe. That does not
mean, however, that the Govermment carn set'aside the "Bill of Rights
to sult its convenicnce, Every citizen still has redress to the courts.
Every citizen still retains the rights guaranteed him by the Bill of
Rights——-but. thcse rights may be curtal¢bd in time of war to protect
the national safety, =
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So the consitutional questilon simmers down to this: Can it
be shovm that the detention of citizen-Japanesc at rclocation centers
is a reasonahble and nccessary step. for the protection of national
safcty? ;

How the courts will answer that question is as yet undetermined,
but here, in broad cutline, are the defense positions the Federal Govern-
nent will take in the event the legality of itg evacuation and reloca-—
tion program is challengeds

The action taken with respect to Japanese in this country is
Jjustifiable on the grounds of wmilitary necessity for several rcasons.

1, A1l Japanese look very much alike to a white person —— it
is hard for us to distinguish betwecen them, It would be hard to tell
a Japanese soldicr in disguise from a resident Japanese. The.dangor
of infiltration by Japanese parachutists, soldiers, ctc, 1s, therc—
fore, reduced and the chanccs of detecting any attempt at infiltra—
tion are increascd. '

2o The Japanese Government has always tricd to maintain close
ties with and:control over Japanese people in thls country with the
result that wany of them have never really been absorbed into Ameri-
can life and culture,. Hany Japanese-Americans have been educated in
Japan, Many, believers in Shintoism, worship the: Emperor and regard
his orders as superior to any loyalty they wmay owe the United States,
Therefore, the action has reduced the danger of successiul invasion
by removing an clement of the population which had never been assimi-
lated and which might not succeassfully withstand the strong emotional
impulse to change loyaltics or give way to their true feelings in the
event that Japanese troops should land on our shores, '

3« Lvacuation and limited detention of the Japanese is justi-

fied as a measure in the prevention of sabotage and fifth—-column
P iy L) F
activitics. we know that there is a Japanese fifth-column in this
i
counttry but nobody knows who is in it or how large it is., Some nembers
of it heve been caught and, after a hearing, interned. Since it is
5 2 ©)

impossible for us to distinguish between the loyal and the disloyal
Japanese, we may avoid the dangor of fifth-column zctivity, sabotage
and espionage by removing all Jaepanese from ths danger zones and
detaining them in other places,

4e AIn time of war the judgment of the military authorities is
entitled to great weight and should not be lightly pushed aside.
Since they nave decided that evacuation and detention of the Japanese
is a nocessary precaution in Fighting this war their judgment should
stand unless 1t is proved wrong.
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